Pfeiffer, Jane K - DNR

From: Sparks, Craig C - DNR

Sent: Tuesday, April 4, 2023 4:34 PM

To: Harpke, Lauren R.

Subject: RE: Community within the Corridor | Request for Extension

Attachments: Addendum to Emergency Order Letter 4 4 2023.pdf; Emergency Order - BRRTS #

02-41-263675.pdf

Good afternoon Attorney Harpke,

Attached you will find an Addendum to the Emergency Order issued to Community Within the Corridor Limited
Partnership on March 31, 2023, granting the request for the extension of time.

Also, please review the points of clarification regarding paragraphs 1 and 2 of Section Ill. of the Emergency Order (see
below).

If you have questions regarding the attached correspondence or points of clarification, please feel free to contact me or
Remediation and Redevelopment Director, Christine Sieger, at (608) 422-1148 or via email at
Christine.Sieger@wisconsin.

Respectfully,

We are committed to service excellence.
Visit our survey at http://dnr.wi.gov/customersurvey to evaluate how I did.

Craig C. Sparks
Phone: (608) 266-9454
craig.sparks@wisconsin.gov

From: Harpke, Lauren R. <Lauren.Harpke@quarles.com>

Sent: Monday, April 3, 2023 6:02 PM

To: Sparks, Craig C - DNR <Craig.Sparks@wisconsin.gov>

Cc: Heilman, Cheryl W - DNR <Cheryl.Heilman@wisconsin.gov>
Subject: Community within the Corridor | Request for Extension

This message was sent securely using Zix®

CAUTION: This email originated from outside the organization.

Attorney Sparks,

Thank you for your time today to discuss the Department’s requests under the March 31, 2023 Emergency Order. The
Community Within the Corridor, Limited Partnership is requesting an extension until Friday, April 7, 2023, for items
outlined in Sections I1l.1 and 111.2 of the Emergency Order in order for us to request, receive, and compile the necessary
responsive documentation.



With respect to Request #1, information regarding the vapor mitigation system, as it was designed, was previously
submitted to the Department by our environmental consultant, K. Singh & Associates (KSingh) over the course of the
vapor mitigation system approval process. However, two additional blowers were newly installed on March 31, 2023,
and KSingh is requesting specification and installation details for the new equipment in order to update the system
documentation for your review. Additionally, it is my understanding that system testing data collected prior to the City’s
evacuation order was also previously submitted to the Department over the course of the project, with the exception of
pressure field data collected over the last few days for which lab results are still pending. We expect to receive later this
week.

To comply with paragraph 1 of Section Ill of the Emergency Order, documentation must be provided on the
construction and completion of the vapor mitigation system (i.e., as-built documentation) See Wis. Admin. Code § NR
724.15. This documentation is essential for the DNR to review alongside the additional data and system modifications
that are provided in response to this Emergency Order, and must specifically include the following information:

e An explanation of any minor changes to the design plans and why they were necessary.

e The status of the vapor mitigation system completion throughout all of the site buildings. Specifically discuss
Building 3A.

e As-built maps, plan sheets, drawings, isometric drawings, and cross-sections.

o Specifically provide cross-sections of the vapor mitigation system as it was built, including scale to
highlight depth at which the system was installed. Specifically provide a N-S and E-W cross-section
through the western area of Building 1B to show the system relationship to the excavation areas and
other relevant subsurface features (i.e., groundwater depth, other utilities, soil type, etc.).

e Results of all pilot and field tests or studies and site monitoring conducted during construction that have not
already been provided.

e Specification of fan-types, sizes, and locations. Clarify the terms “fan” versus “blower” and whether they
indicate the same system component. Specifically clarify the use of “7.5 HP blowers”, as discussed in the
03/31/23 daily summary report, and where these were installed.

e Provide additional information on valve(s) that have been installed throughout the vapor mitigation system.

With respect to Request #2, KSingh has submitted certain of this requested information to the Department throughout
the remediation project, with a more consolidated submittal anticipated via the Remedial Action Documentation Report.
In response to the Emergency Order, however, we have asked KSingh to review its records for responsive information
not yet provided to the DNR and KSingh will incorporate into an Interim Remedial Action Documentation Report. KSingh
has begun requesting the relevant information from its subcontractors.

The submittal of an Interim Remedial Action Documentation Report is acceptable to comply with paragraph 2 of
Section Il of the Emergency Order, provided the report includes map(s) and cross-section(s). The cross-section(s)
must include soil data, excavation areas, and other relevant subsurface features (i.e., groundwater depth, other

utilities, soil type, etc.).

Community Within the Corridor, Limited Partnership is committed to responding to the document requests in the
Emergency Order as quickly and as thoroughly as possible. In order to balance the Order’s requirements with our
additional commitment to quickly and thoroughly moving forward with the ongoing on-site testing and corrective work,
we are requesting this brief extension for the two above-referenced Emergency Order items until Friday, April 7, 2023.

See above for grant of extension of time to provide documentation set forth in paragraphs 1 and 2 of Section lll of the
Emergency Order. Additionally, weekly progress reports are due every Monday by 4PM.

Thank you for your consideration.
Lauren Harpke
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State of Wisconsin

DEPARTMENT OF NATURAL RESOURCES
101 S. Webster Street

Box 7921

Madison, WI 53707-7921

APRIL 4, 2023

Lauren Harpke

Senior Counsel - Quarles

411 East Wisconsin Avenue, Suite 2400
Milwaukee, WI 53202
Lauren.Harpke@quarles.com

Tony Evers, Governor
Adam N. Payne, Secretary
Telephone 608-266-2621

Toll Free 1-888-936-7463

TTY Access via relay - 711 WISCONSIN
DEPT. OF NATURAL RESOURCES

Electronically Delivered
BRRTS #02-41-263675
Facility ID: #241025400

Subject: ADDENDUM TO EMERGENCY ORDER
In the Matter of Community Within the Corridor Limited Partnership —
Investigation and Immediate Actions at East Block Building Complex 2748 N. 32nd St.

Milwaukee, Wisconsin

Dear Attorney Harpke,

On April 3, 2023, the Department of Natural Resources (DNR) received the Community Within the Corridor,
Limited Partnership’s request for an extension of the April 4, 2023 deadline to provide the documentation set
forth in paragraphs 1 and 2 of Section Il of the Emergency Order issued on March 31, 2023. Upon review, the
DNR approves the request for an extension and extends the deadline to provide this documentation to Friday,
April 7, 2023 at 12:00 p.m. The Emergency Order remains in effect.

Sincerely,

.J“'w DAAM (" JD»/# A —
J

Shaun C. Deeney, Major

Investigations and Environmental Enforcement Section
Division of Public Safety and Resource Protection

Encl: Issued Emergency Order
Request for Extension

Cc:
Craig Sparks — Bureau of Legal Services
Audra Felix — Bureau of Legal Services

Christine Sieger —Bureau of Remediation & Redevelopment

dnr.wi.gov
wisconsin.gov

Naturally WISCONSIN o Ll



BEFORE THE
STATE OF WISCONSIN

DEPARTMENT OF NATURAL RESOURCES

In the Matter of Community Within the Corridor ) BRRTS # 02-41-263675
Limited Partnership — Investigation and ) Facility ID: #241025400
Immediate Actions at East Block Building Complex )
2748 N. 32nd St. Milwaukee, Wisconsin. )

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND EMERGENCY ORDER

The following constitutes a summary of the Findings of Fact and Conclusions of Law upon which the
Department of Natural Resources (DNR) bases this Emergency Order.

I. FINDINGS OF FACT

The DNR finds that:

1. The Community Within the Corridor East Block Building Complex is a 4-acre parcel of land located
at 2748 N. 32nd St. Milwaukee, WI (“Community Within the Corridor-East Block” or “Property”).
The Community Within the Corridor-East Block includes a collection of interconnecting buildings
that had been used for manufacturing operations for approximately 50 years. The manufacturing
operations resulted in soil and groundwater contamination on the Property. The Property is listed
on the DNR’s Bureau for Remediation and Redevelopment Tracking System (BRRTS) under the
reference BRRTS # 02-41-263675.

2. Inthe early 2000s, a site investigation and remediation of solvent contamination was conducted
for underground storage tanks located in the northern part of the Property. In 2008, the
Department issued a closure letter for the underground storage tanks response action subject to
conditions and continuing obligations that the building and pavement is maintained and that
further investigation would be necessary if structural impediments (such as the pavement or
building floors) are removed. The closure decision was also conditioned on maintenance of two
vapor mitigation systems, and the need for further evaluation of the potential for vapor inhalation
and mitigation when planning any future redevelopment.

3. Community Within the Corridor Limited Partnership (CWC) is the current owner and developer of
the Property.

4. In July 2020, CWC submitted a request to the DNR for a post-closure modification (PCM) in
connection with the proposed redevelopment of the property into a mix of affordable housing,
commercial spaces, and other amenities.

5. On April 6, 2021, DNR sent CWC a letter reopening the closed case and identifying CWC as a
responsible party.

6. As part of CWC’s purchase of the property, Phase | and Phase Il Environmental Site Assessment
were conducted and reports were included in the PCM request. Sampling results from the Phase
Il Environmental Site Assessment confirmed that volatile organic compounds, including
trichloroethylene (TCE), are present in the soil and/or the groundwater.
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TCE is a manufactured solvent often used in industrial processes, especially as a metal degreaser.
When soil or groundwater is contaminated with TCE, it can travel as a vapor through a basement
or foundation into a building.

Vapor intrusion generally refers to subsurface contamination that can volatilize and the vapors
enter the breathing space of buildings. Vapors may migrate through man-made utility structures,
basement sumps, cracks in building foundation, or other mechanisms.

Under Wis. Admin. Code § NR 700.03 (66p), the Vapor Action Level means “the concentration of
vapors from volatile compounds is at or above the 1-in-100,000 (1x107°) excess lifetime cancer
risk or is at or above a hazard index of 1 for non-carcinogens.” The current residential Vapor
Action Level for indoor air for TCE is 2.1 micrograms per cubic meter (ug/m?3). The DNR bases the
Vapor Action Level on US Environmental Protection Agency (US EPA) risk values for human
exposure to contaminants in indoor air. TCE concentrations above this level pose acute and long-
term health risks.

Under Wis. Admin. Code § NR 700.03 (66w), ““Vapor risk screening level’ means the concentration
of vapors in samples collected outside a building to estimate indoor vapor concentrations. The
vapor risk screening level is equal to the vapor action level multiplied [divided] by an appropriate
attenuation factor.” The Vapor Risk Screening Levels (VRSLs) are used for subsurface soil vapor
samples. VRSLs are used to determine if subsurface soil vapor samples have the potential to
produce indoor air concentrations over the Vapor Action Levels. Documented levels of TCE in
subsurface soil vapor at the Community Within the Corridor-East Block exceed not only the
residential use VRSL, but also the industrial use VSRL.

Both the DNR and the Wisconsin Department of Health Services (DHS) have responsibility for
ensuring that human health, safety, and welfare is protected at contaminated sites.

DHS has advised DNR that immediate action should be taken when indoor air TCE levels are found
to be present above the indoor air Vapor Action Level for TCE and when women of child-bearing
age are present, as exposure to TCE can cause fetal cardiac malformations.

When TCE is the contaminant of concern, DHS advises that “indoor air should always be evaluated
to assist with risk assessment and be able to interrupt exposures as soon as possible to sensitive
populations.”

If sub-slab vapor sample concentrations are at or over VRSLs, interruption or mitigation of the
vapor exposure pathway is required per Wis. Adm. Code § NR 726.05.

When a vapor sample concentration is at or above a Vapor Action Level or a VRSL, and it is
determined that vapor intrusion poses a threat to building occupants, action must be taken to
address the hazardous substance discharge in accordance with Wis. Stat. § 292.11(3) and Wis.
Admin. Code § NR 722.09(2)(d).

When vapor intrusion is occurring, vapor mitigation can be used to reduce the indoor air
contaminant levels to below Vapor Action Levels as part of an immediate action, but periodic
indoor air testing is then needed to confirm that contaminant levels remain below Vapor Action
Levels for occupancy.

Beginning in 2020, CWC and its consultant submitted various requests and information to DNR
about the redevelopment work that was proposed for the East block site, including proposed
changes to the vapor mitigation systems that were in place when the property was acquired.

On December 2, 2020, DNR advised that vapor investigation can be an iterative process, and that
vapor mitigation system commissioning and additional sub-slab sampling should be conducted
after the redevelopment is complete.

On April 6, 2021, DNR sent a letter to CWC that includes a paragraph regarding “Special Vapor
Intrusion Concern with Trichloroethylene” which states TCE “is of special concern from a human
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health perspective due to its potential for acute (or short-term) health risks at relatively low
concentrations in air.”

On April 9, 2021, DNR provided a review of CWC'’s proposed Remedial Action Design Report. The
DNR commented that the feasibility and design of the proposed vapor mitigation system “does
not provide enough evidence to show that it will adequately interrupt or mitigate vapors.” DNR
also noted “[a] robust indoor air sampling plan will be required following the installation of the
[vapor mitigation system] and after the interior construction is complete and the heating,
ventilation and air conditioning systems are operational.”

The DNR'’s April 9, 2021 letter specifically advised CWC on the acute risks of TCE, particularly for
fetal heart malformation that may occur when a pregnant mother is exposed to TCE during the
first trimester of pregnancy. DNR advised “establishing the indoor air concentrations prior to
occupancy is highly recommended” and “Periodic sampling of indoor air throughout a given year
to ensure protectiveness is also highly recommended.”

On May 10, 2021, DNR received a technical assistance request from CWC'’s consultant regarding
a proposed modification for the vapor mitigation/extraction system.

On June 8, 2021, DNR reviewed a report proposing a modified vapor mitigation and extraction
system. DNR noted the proposed plan included an expanded vapor mitigation system and the
excavation of approximately 320 tons of soil in the areas with the highest concentration of TCE in
sub-slab vapors at the site. DNR advised against a proposed future action to shut off the vapor
mitigation system to determine whether residual vapors exist below the building while the
building is occupied, noting that “this action could expose the future occupants of the building to
harmful TCE vapors. As previously indicated, TCE poses an acute health risk in indoor air at
concentrations that exceed its applicable vapor risk screening level (VRSL) and TCE contamination
has been identified at this site at concentrations exceeding each of the residential, small-
commercial and industrial VRSLs.”

On December 22, 2021, DNR sent a letter providing review of a Site Investigation Report. DNR
noted that an indoor air sampling program would be required after the vapor mitigation system
and interior construction are complete and HVAC systems are operational. DNR also requested a
commissioning plan for the vapor mitigation system that includes an indoor sampling plan to
demonstrate that Vapor Action Levels are not exceeded in the indoor air, under Wis. Admin. Code
§ NR 726.05(4).

On February 14, 2022, DNR requested submission of a site-wide operation and
maintenance/commissioning plan for the vapor mitigation system to include a robust indoor air
sampling plan to demonstrate that Vapor Action Limits are not exceeded in indoor air, per Wis.
Admin. Code § NR 726.05(4).

From February 14, 2022 to December 2022, DNR received documentation from CWC’s consultant
relating to groundwater monitoring and CWC’s response to DNR’s review of CWC’s site
investigation report.

On December 8, 2022, CWC’s consultant provided a report of the vapor mitigation system pilot
testing for a portion of the buildings within the Community Within the Corridor - East Block.

By letter dated December 23, 2022, received by the DNR on December 28, 2022, CWC's consultant
provided a proposed vapor mitigation system commissioning plan. The plan stated: “If VALs are
complied with and adequate sub-slab depressurization is demonstrated, it is expected that the
building will be open for residents in January/February 2023.”

The DNR met with DHS and the City of Milwaukee, including representatives from the Department
of Neighborhood Services and the Milwaukee Health Department, on January 12, 2023. The
purpose of the meeting was to inform all attendees about the background and status of the CWC
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East Block site and to discuss DNR concerns with the commissioning plan schedule and occupancy
schedule outlined in the commissioning plan, received by DNR on December 28, 2022.

On January 23, 2023, DNR provided review of a commissioning plan proposed in December 2022.
DNR did not approve the plan and again strongly recommended completing all necessary rounds
of commissioning prior to any occupancy to avoid potentially exposing future residents to indoor
air contamination that may present acute health risks. DNR’s letter explains: “Commissioning
provides the data needed to demonstrate that the vapor pathway has been mitigated or
interrupted. . . DNR strongly encourages you to complete full system commissioning prior to
occupancy to demonstrate that the vapor pathways have been successfully mitigated or
interrupted to prevent potentially exposing future residents to health risks. . . .”

On February 21, 2023, DNR again recommended completing all necessary rounds of
commissioning prior to any occupancy to avoid potentially exposing future residents to indoor air
contamination that may present acute health risks from TCE.

On March 23, 2023, DNR received confirmation a soil excavation occurred beneath the building
in July and August 2021.

On March 23, 2023, DNR learned that the first round of commissioning test results for Community
Within the Corridor - East Block indicated Vapor Action Level exceedances for TCE from indoor air
samples and that there were women of childbearing age living in the building. Sampling of indoor
air within the building by K. Singh & Associates, Inc. (K. Singh), a consultant for CWC, found levels
of TCE as high as 400 ug/m?3 (or 200 times the Vapor Action Level) in residential and communal
spaces of the building.

On March 24, 2023, DNR provided the indoor air report to the Milwaukee Health Department and
to DHS. DNR advised CWC representatives that Wis. Admin. Code § NR 708.05 requires
responsible parties to take immediate action for discharges that pose an imminent threat to public
health, safety or welfare.

On March 25, 2023, the Milwaukee Health Department issued an Order for Evacuation of the
Community Within the Corridor — East Block due to the presence of TCE in indoor air within the
building above recommended health levels. More than 150 residents were evacuated by the City
of Milwaukee and are currently housed in hotels.

On March 27, 2023, DNR requested additional information from CWC, including a confirmation
sampling plan and a schedule for data driven re-occupation of the building.

To ensure the protection of public health, safety, and welfare of residents of the Property, both
short-term and long-term, several actions are required to identify and remove vapor intrusion
pathways into the building, demonstrate that the installed vapor mitigation system is operating
effectively, identify assess and mitigate vapor intrusion pathways and/or sources that are not
effectively mitigated by the vapor mitigation system, and perform adequate confirmation
sampling that demonstrates vapor concentrations of TCE remain below the DNR residential Vapor
Action Level for all occupied spaces under normal building operating conditions.

Il. CONCLUSIONS OF LAW

The DNR concludes that:

1.

For the protection of public health, safety or welfare, the DNR has authority under Wis. Stat. §
292.11(7)(c) to issue an emergency order or a special order to the person possessing, controlling
or responsible for the discharge of hazardous substances to fulfill the duty imposed by Wis. Stat.
§ 292.11(3) and Wis. Admin. Code chs. NR 700-754 rule series.



2. Wis. Admin. Code § 728.09(1) authorizes the DNR to “issue emergency orders without prior
hearing, pursuant to s. 292.11(7)(c), Stats., to the person or persons responsible for a hazardous
substance discharge, for the purpose of protecting public health, safety, or welfare.” The
emergency order becomes effective upon issuance of the order to the responsible party.

3. Wis. Stat. § 292.11(3) states that “a person who possesses or controls a hazardous substance
which is discharged or who causes the discharge of a hazardous substance shall take the actions
necessary to restore the environment to the extent practicable and minimize the harmful effects
from the discharge to the air, lands or waters of this state.”

4. TCE is a “hazardous substance” as defined by Wis. Stat. § 292.01(5).

CWC is a “person” as defined by Wis. Stat. § 292.01(13).

6. Under Wis. Admin. Code § 700.03(51), a “Responsible party" or “responsible parties" means

(a) Any person who is required to conduct a response action under ch. 292, Stats.

(b) Persons liable to reimburse the department for the costs incurred by the
department to take response action under chs. 289 and 292, Stats.

(c) Owners and operators of solid waste facilities that are subject to regulation
under ch. NR 508.

7. Under Wis. Stat. 292.11(3), CWC is a responsible party as it is a property owner in possession and
control of the hazardous substance discharge.

8. Wis. Admin. Code ch. NR 708 requires a responsible party to take immediate and interim actions
to protect public health, safety, or welfare or the environment.

9. Under Wis. Admin. Code § NR 722.09(2)(d), where a discharge of volatile hazardous substances
has occurred, such as TCE, “the vapor intrusion pathway shall be evaluated to determine the
likelihood of those substances entering the breathing space of a structure.”

10. Under Wis. Admin. Code § NR 722.09(2)(d)1., a responsible party is required “to conduct any
necessary actions . . . to protect public health, safety, or welfare or to prevent a significant
damaging effect on indoor air quality for present or future use.”

11. The actions required in Section IIl of this Order are necessary to accomplish the purposes of Wis.
Stats. § 292.11(3), and to protect public health, safety, or welfare of the residents of Community
Within the Corridor-East Block.

12. Wis. Admin. Code § 708.05(6)(a) requires responsible parties to prepare and submit
documentation to the DNR describing the immediate actions taken at their site or facility and the
outcome of those actions within 45 days after the initial hazardous substance discharge
notification to the DNR or as otherwise directed by the DNR.

13. This Order is enforceable through prosecution by the Attorney General under Wis. Stat. §§ 299.95
and 299.97.

4

lll. EMERGENCY ORDER

Based on the above Findings of Fact and Conclusions of Law, the DNR hereby orders CWC to
complete the following actions within the times specified:

1. Within two (2) business days of the date of issuance of this Order, submit documentation,
including maps, of all vapor mitigation system components and their operating specifications.
In addition, submit data collected to-date (e.g., pressure field extension measurements, air
flow readings) for all points of measurement with locations identified on maps.



2. Within two (2) business days of the date of issuance of this Order, provide documentation,
that has not previously been submitted, of excavation of contaminated soil conducted within
buildings’ footprint (including locations of the excavations, depths of excavations, soil
confirmation sample results and locations, a description of material used to backfill the
excavations, description of the process used to replace the floor slab, description of how the
floors were sealed, and other relevant observations regarding the excavations and condition
of the building).

3. Identify, assess, and mitigate vapor intrusion pathways and/or sources, including conduits
and off-gassing from building materials, and provide documentation and summary of actions
taken.

4. Demonstrate using pressure field extension and indoor air testing that the installed vapor
mitigation system is preventing exceedance of the DNR’s residential Vapor Action Level for
TCE throughout the entire building under all expected occupied building operating conditions
and that vapor concentrations of TCE will remain below the DNR’s residential Vapor Action
Level throughout the entire building.

5. Submit all indoor air sample results to the DNR upon receipt of the results by the responsible
party and/or consultant. Lab reports are acceptable. Include maps showing locations of all
samples.

6. Unless directed otherwise in writing by the DNR, submit weekly progress reports describing
the actions taken at the site and provide a status update on all immediate action items listed
in paragraphs 3. and 4. directly above.

Compliance with the conditions of this Order does not release, modify, or supersede CWC’s legal
responsibility to comply with all applicable requirements of Wis. Stat. ch. 292 and the Wis. Admin. Code
chs. NR 700-754 rule series.

NOTICE OF APPEAL RIGHTS

If you believe that you have a right to challenge this decision, you should know that the Wisconsin statutes
and administrative rules establish time periods within which requests to review department decisions
must be filed. For judicial review of a decision pursuant to Wis. Stat. §§ 227.52 and 227.53 and Wis. Admin.
Code § 728.09(1), you have ten (10) days after the decision is mailed, or otherwise served by the
department to file your petition with the appropriate circuit court and serve the petition to the
department. Such a petition for judicial review must name the Department of Natural Resources as the
respondent.

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES
For the Secretary

By:
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Shaun Deeney, Major Dated: March 31, 2023
Investigations and Environmental Enforcement Section

Wisconsin Department of Natural Resources
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